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VOLUME | 
PART I—BANKING Law 


A. ORGANIZATION AND STRUCTURE 


§ 3.05. Right of stockholders to sue 
or defend on behalf of 
corporation. 

New Hampshire (1989) A former bank 

president lacked standing to bring a de- 

rivative suit on behalf of shareholders of 

the bank. Palmer v. U.S. Sav. Bank, 553 

A.2d 781, 106 B.L.J. 490. 


§ 3.20. Rights of national bank 
stockholders. 


U.S. Court of Appeals, Sth Cir. (1988) 
Minority shareholders of bank did not suf- 
fer an injury distinct from that suffered by 
bank and thus did not have standing under 
the National Bank Act or the Racketeer 
Influenced and Corrupt Organizations 
Act. Leach v. FDIC, 860 F.2d 1266, 106 
B.L.J. 381. 


§ 4.70. Reliance by depositors. 


Louisiana (1988) Bank that volunteered in- 
formation assumed a duty to ensure such 
information was correct and was found li- 
able for negligent misrepresentation when 
information proved false. Cypress Oilfield 
Contractors, Inc. v. McGoldrick Oil Co., 
525 So. 2d 1157, 106 B.L.J. 950. 


§ 4.85. Removal of directors. 


U.S. Court of Appeals, 9th Cir. (1989) 
Claims under contract and tort law 
brought against a bank by a discharged 
officer were precluded by the National 
Bank Act. Mackey v. Pioneer Nat’! Bank, 
867 F.2d 520, 106 B.L.J. 490. 


Colorado (1988) A bank was not precluded 
by reasons of public policy from discharg- 
ing its president, an at-will employee. 
Farmer v. Central Bancorp., Inc., 761 
P.2d 220, 106 B.L.J. 188. 


New Jersey (1988) Bank president recov- 
ered $50,000 in actual damages and 
$100,000 in punitive damages for wrongful 


discharge. Potter v. Village Bank of N.J., 
543 A.2d 80, 106 B.L.J. 95. 


§ 5.10. Liability of officers, in general. 


Louisiana (1988) Shareholders of a 
corporation could not recover against a 
bank for allegedly wrongful acts designed 
to force the corporation into bankruptcy. 
L&L Indus. v. Progressive Nat’l Bank, 
535 So. 2d 1156, 106 B.L.J. 381. 


Washington (1988) Bank was found to 
have breached a commercial lease, but an 
award against it of $155,000 as lost profits 
was excessive. Knight v. American Nat’l 
Bank, 756 P.2d 757, 106 B.L.J. 96. 


§ 5.95. Employment and Civil Rights 
Act. 

U.S. Court of Appeals, 7th Cir. (1989) A 
black employee who twice failed a lie de- 
tector test did not establish disparate 
treatment under federal civil rights stat- 
utes. Morgan v. Harris Trust & Sav. Bank 
of Chicago, 867 F.2d 1023, 106 B.L.J. 490. 


§ 7.00. Cashier. 

Iowa (1988) Bank acted improperly in 
dishonoring its own cashier’s check at the 
request of a remitter’s receiver. Clark v. 
Hawkeye Fed. Sav. Bank, 423 N.W.2d 
891, 106 B.L.J. 98. 


§ 8.00. Mergers. 

U.S. Court of Appeals, 11th Cir. (1988) 
The Office of the Comptroller of the Cur- 
rency did not act improperly in refusing to 
grant a hearing on a merger of a state bank 
into a national bank. Washington v. OCC, 
856 F.2d 1507, 106 B.L.J. 188. 


B. BANK POWERS AND FUNCTIONS 


§ 10.00. Banking powers generally. 


U.S. Court of Appeals, D.C. Cir. (1988) 
Federal Reserve Board reasonably in- 
lerpircted the Glass-Steagall Act to allow 
bank affiliates to engage in underwriting 
of, and dealing in, commercial paper. SIA 
v. Board of Governors of Fed. Reserve 
Sys., 847 F.2d 890, 106 B.L.J. 97. 
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Georgia (1988) Bank that informed a local 
sheriff’s department that someone was us- 
ing a noncustomer’s name was not negli- 
gent as a matter of law for returning 
checks to merchants without indicating 
that the checks were fraudulent. Bank of 
Ga. v. Daniel, 368 S.E.2d 768, 106 B.L.J. 
96. 


§ 10.20. Real estate business. 

U.S. District Court, D. Minn. (1989) A 
bank was not barred by a state statute pro- 
hibiting corporate ownership of farmland 
where it acquired title in connection with 
collecting a debt. Travelers Ins. Co. v. 
Norwest Bank of Rochester, 706 F. Supp. 
695, 106 B.L.J. 490. 


§ 16.00. Real estate loans. 

U.S. District Court, S.D. Ohio (1989) A 
mortgage company properly stated a claim 
that a bank engaged in a ‘“‘pattern of 
racketeering activity,"’ one of the pre- 
requisites for bringing suit under the Rack- 
eteer Influenced and Corrupt Organiza- 
tions Act (RICO). Developer’s Mort. Co. 
v. TransOhio Sav. Bank, 706 F. Supp. 
570, 106 B.L.J. 490. 


Chio (1988) Bank did not have duty to sub- 
contractors to obtain affidavits before dis- 
bursing proceeds from construction loan. 
Thompson Elec. v. Bank One, Akron, 
N.A., 525 N.E.2d 761, 106 B.L.J. 189. 


Pennsylvania (1988) Borrowers failed to 
prove they had been defamed by a bank 
that refused to refinance their home mort- 
gage. McCain v. Pennbank, 549 A.2d 
1311, 106 B.L.J. 382. 


§ 16.50. Release of mortgage. 

U.S. Court of Appeals, 10th Cir. (1989) A 
mortgagee’s material alterations of a note 
entitled a mortgagor to cancellation of the 
mortgage. Doyle v. Trinity Sav. & Loan 
Ass’n, 869 F.2d 558, 106 B.L.J. 490. 


§ 17.00. Other loans and discounts. 

U.S. Court of Appeals, 8th Cir. (1988) Un- 
der lowa common law and the Iowa Con- 
sumer Credit Code, a lender’s failure to 
advise a borrower of a more advantageous 
loan alternative may amount to procedural 
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unconscionability where the more advan- 
tageous loan had a shorter term and lower 
monthly payments. Besta v. Beneficial 
Loan Co., 855 F.2d 532, 106 B.L.J. 274. 


Illinois (1988) A participating bank did not 
have a sufficient interest in collateral to 
proceed against converters. First Nat'l 
Bank v. Clay-Hensley Comm’n Co., 525 
N.E.2d 217, 106 B.L.J. 189. 


§ 19.00. Financial privacy of bank 
records. 

U.S. District Court, N.D. Tex. (1988) A 
special interest organization was not a 
bank’s ‘‘customer’’ under the Right to 
Financial Privacy Act. Ridgley v. Mer- 
chants State Bank, 699 F. Supp. 100, 106 
B.L.J. 382. 


Oklahoma (1989) A bank employee im- 
properly disclosed financial information 
about a customer to a police officer con- 
ducting a criminal investigation, who was 
deemed to be a ‘government authority”’ 
under the Oklahoma Financial Privacy 
Act. Haworth v. Central Nat’] Bank, 769 
P.2d 740, 106 B.L.J. 491. 


Colorado (1988) A bank and one of its em- 
ployees could be liable for actual and ex- 
emplary damages for revealing informa- 
tion about the financial status of several of 
the bank’s customers. Rubenstein v. 
South Denver Nat’! Bank, 762 P.2d 755, 
106 B.L.J. 281. 


§ 19.05. Constitutional protection of 
depositors. 

Nebraska (1989) A bank employee’s state- 
ments that a customer was in financial 
trouble were not actionable because the 
bank did not owe a duty of confidentiality 
to customer. Schoneweis v. Dando, 435 
N.W.2d 666, 106 B.L.J. 491. 


§ 20.00. Electronic funds transfer and 
Regulation E. 
U.S. District Court, D.D.C. (1988) A 
Federal Reserve Board regulation as to 
whether credit union share drafts were lo- 
cal or nonlocal was inconsistent with the 
Expedited Funds Availability Act of 1987. 
Credit Union Nat’! Assoc., Inc. v. Board 
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of Governors of Fed. Reserve Sys., 700 F. 
Supp. 1152, 106 B.L.J. 383. 


U.S. District Court, W.D. Mich. (1988) A 
customer who breaches provisions of her 
electronic fund transfer agreement by 
writing down her personal identification 
number on her automated teller machine 
(ATM) card or on a piece of paper kept 
with her card cannot have her liability for 
unauthorized transfers made with her card 
enlarged beyond the liability provisions of 
the federal Electronic Fund Transfer Act. 
Russell v. First of Am. Bank-Mich., N.A., 
Fed. Banking L. Rep. (CCH) 4 87,524, 106 
B.L.J. 377. 


§ 20.05. In general. 


U.S. Court of Appeals, 10th Cir. (1989) A 
bank that did not have actual knowledge 
that escrow service president was mis- 
appropriating funds was not liable to cus- 
tomer. Richards v. Platte Valley Bank, 
866 F.2d 1576, 106 B.L.J. 491. 


§ 22.00. Liens and setoff. 

U.S. District Court, D.D.C. (1988) A gar- 
nishee bank was entitled to set off funds iri 
debtor’s checking account against debt- 
or’s default on four promissory notes. Tri- 
State Envelope of Maryland, Inc. v. 
Americans With Hart, Inc., 688 F. Supp. 
769, 106 B.L.J. 190. 


Alabama (1988) After collecting proceeds 
of customer’s check, bank had right to set 
off proceeds against customer’s matured 
debt. Creech v. First Bank, 539 So. 2d 
267, 106 B.L.J. 491. 


§ 22.45. Special deposits. 

Colorado (1988) After crediting funds to a 
borrower’s account, a bank could not sub- 
sequently apply the funds to a bankrupt 
debtor’s account. Hugh v. Washington 
Indus. Bank, 757 P.2d 1154, 106 B.L.J. 
190. 


C. BANK SUPERVISION AND 
REGULATION 


§ 24.05. Powers of Federal Reserve 
Board. 


U.S. Court of Appeals, D.C. Cir. (1989) A 
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dismissal order could be issued only 
against an incumbent officer or director, 
not an officer who had previously resigned 
his position. Stoddard v. Board of Gov- 
ernors of Fed. Reserve Sys., 868 F.2d 
1308, 106 B.L.J. 491. 


§ 25.00. Federal Deposit Insurance 
Corporation. 

U.S. Court of Appeals, 10th Cir. (1988) 
The FDIC, acting in its corporate capac- 
ity, could enforce a letter of credit of 
which a failed bank had been the ben- 
eficiary. FDIC v. Bank of Boulder, 858 
F.2d 594, 106 B.L.J. 282. 


U.S. Court of Appeals, 9th Cir. (1988) 
Family trust was entitled to additional 
$100,000 FDIC coverage based on interest 
of surviving spouse. Lambert v. FDIC, 
847 F.2d 605, 106 B.L.J. 99. 


U.S. Court of Appeals, 9th Cir. (1988) A 
California bank was not liable to the 
FDIC, acting as receiver for a South 
Dakota bank, for a fraudulent transfer of 
money. FDIC v. Imperial Bank, 859 F.2d 
101, 106 B.L.J. 281. 


U.S. District Court, D. Kan. (1988) Attor- 
ney, who represented bank official and 
formerly represented bank, would not be 
disqualified where there was no demon- 
stration that a substantial relationship ex- 
isted between the two representations. 
FDIC v. Niver, 685 F. Supp. 766, 106 
B.L.J. 98. 


U.S. District Court, W.D. Okla. (1987) As 
a sanction for failing to comply with an 
order mandating that it designate an indi- 
vidual with settlement authority, the 
FDIC was precluded from defending an 
action against it. Abney v. Patten, 696 F. 
Supp. 570, 106 B.L.J. 283. 


§ 25.20. Receivership of closed bank. 


U.S. Court of Appeals, 6th Cir. (1989) Oral 
agreement between banks was not 
enforceable against FDIC acting as receiv- 
er. First State Bank of Wayne County v. 
City & County Bank, [Current Binder] 
Fed. Banking L. Rep. (CCH) 4 87,645, 106 
B.L.J. 491. 


§ 26.00. State regulation of banking. 


Connecticut (1988) Whereas federal courts 
have generally not implied a private cause 
of action in favor of borrowers who were 
inadvertently not required to purchase 
flood insurance, as required under federai 
flood insurance statutes, it may be possi- 
ble in some states to maintain a negligence 
cause of action for a lender’s failure to re- 
quire flood insurance. Small v. South Nor- 
walk Sav. Bank, 205 Conn. 751, 535 A.2d 
1292, 106 B.L.J. 93. 


Connecticut (1988) A temporary restrain- 
ing order served upon a bank did not have 
the effect of creating liability as a gar- 
nishee upon the bank. Sylvia v. Westport 
Bank & Trust Co., 542 A.2d 345, 106 
B.L.J. 99. 


North Dakota (1988) The five-year di- 
vestiture period specified in the National 
Bank Act did not preempt the three-year 
divestiture period in North Dakota’s 
corporate farming law. State v. Liberty 
Nat’! Bank & Trust Co., 427 N.W.2d 307, 
106 B.L.J. 191. 


F. CONSUMER CREDIT PROTECTION 


§ 39.00. in general. 

Connecticut (1988) A seller’s use of a con- 
sumer retail installment contract to evi- 
dence the credit sale of a truck to be used 
for commercial purposes results in the sell- 
er being bound by the consumer protec- 
tion provisions of the retail installment 
contract. Because the contract in- 
corporated by reference statutory pro- 
visions governing the repossession and 
sale of property securing a consumer- 
purpose retail installment contract, the 
consequences of seller’s failure to comply 
with those statutory requirements are de- 
termined by the statutory provisions appli- 
cable to consumer transactions, and not 
Article 9 of the Uniform Commercial 
Code. Mack Fin. Corp. v. Crossley, 209 
Conn. 163, 550 A.2d 303, 106 B.L.J. 279. 
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§ 42.10. Disclosure. 
U.S. Court of Appeals, 11th Cir. (1988) 
Use of Federal Reserve Board model dis- 
closure language for a variable interest 
rate loan may lead to civil liability if the 
disclosure language does not accurately 
reflect the terms of the loan. A recent deci- 
sion from the Eleventh Circuit calls into 
question all variable interest rate dis- 
closures based on Federal Reserve Board 
model language where the initial interest 
rate of the loan is not based on the value of 
the underlying index used for future rate 
adjustments. Hendley v. Cameron-Brown 
Co., 840 F.2d 831, 106 B.L.J. 87. 


U.S. Court of Appeals, 5th Cir. (1989) A 
mortgage lender’s issuance of a pro- 
visional loan commitment, ‘‘locking in’’ 
the loan interest rate for thirty days from 
date of loan application, does not con- 
stitute ‘‘consummation’’ of a credit 
transaction for truth-in-lending disclosure 
purposes under applicable state law. Clark 
v. Troy & Nichols, Inc., 864 F.2d 1261, 
106 B.L.J. 491. 


G. OFFENSES BY BANK AND BANK 
CRIMES 


§ 43.10. Transactions held not 

usurious. 
U.S. Court of Appeals, 6th Cir. (1988) Ab- 
sent showing that overcharges were in- 
tentional and not the result of miscalcula- 
tion, borrower could not recover under 
federal usury statute. Walters v. First 
Tenn. Bank, N.A., 855 F.2d 267, 106 
B.L.J. 191. 


§ 44.00. Bank crimes. 

U.S. District Court, S.D. Fla. (1988) A 
bank was entitled to a preliminary injunc- 
tion freezing accounts employed in furth- 
erance of a fraudulent credit card scheme. 
Hudson Nat’! Bank v. Shapiro, 695 F. 
Supp. 544, 106 B.L.J. 285. 


Georgia (1988) A bank did not make 
fraudulent misrepresentations regarding 
the financial viability of a construction 
project and could therefore enforce prom- 
issory notes against the guarantor. Casgar 
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v. Southern Nat’! Bank, 372 S.E.2d 815, 
106 B.L.J. 284. 


Illinois (1988) A retired bank director 
stated a claim for recovery of retirement 
benefits, but the bank stated a claim for 
negligence and breach of fiduciary duty. 
Vereil v. Jefferson Trust & Sav. Bank, 532 
N.E.2d 288, 106 B.L.J. 384. 


Indiana (1988) A bank was not required to 
give customers advice regarding a con- 
tract, which the bank required as a securi- 
ty for a note, in the absence of a con- 
fidential relationship between the bank 
and the customers. Nicoll v. Community 
State Bank, 529 N.E.2d 386, 106 B.L.J. 
285. 


Montana (1988) Farmers Housing Admin- 
istration (FmHA) guarantee was not con- 
tract between lender and borrower and did 
not preclude bank from raising interest 
rate on loan. Shiplet v. First Sec. Bank, 
Inc., 762 P.2d 242, 106 B.L.J. 286. 


Part lI—BANKRUPTCY 


C. REORGANIZATION 


§ 54.00. Confirmation of plan. 

U.S. Court of Appeals, 8th Cir. (1988) 
Payor bank was not liable for failure to re- 
turn checks within twenty-four-hour pe- 
riod where checks were sent ‘‘for collec- 
tion.”’ Wolverton Farmers Elevator v. 
First Am. Bank, 851 F.2d 223, 106 B.L.J. 
192. 


Part tIl—TRUST AND 
ESTATES LAW 


B. EXECUTION AND ATTESTATION 
OF WILLS 


§ 60.40. Witnesses to wills. 


Iowa (1988) Evidence and surrounding cir- 
cumstances indicated that testator un- 
derstood and properly executed a will and 


codicil. Jn re Estate of Bearbower, 426 
N.W.2d 392, 106 B.L.J. 196. 


Oklahoma (1989) Bequest to subscribing 
witness was void, and could not be 
deemed valid by viewing signature of no- 
tary public as that of another subscribing 
witness. In re Estate of Overt, 768 P.2d 
378, 106 B.L.J. 492. 


§ 61.05. Holographic wills. 


Arizona (1988) A testator created a valid 
holographic will by filling in the blanks on 
a preprinted form. Jn re Estate of Muder, 
765 P.2d 997, 106 B.L.J. 389. 


Montana (1988) Extrinsic evidence con- 
cerning a decedent’s intent as to provision 
in holographic instrument could not be 
considered. In re Estate of Greenfield, 757 
P.2d 1297, 106 B.L.J. 196. 


§ 62.00. Contract to make will. 
Virginia (1988) Contract to make a will de- 
vising specific property in return for per- 
sonal services rendered would be enforced 
in equity. Story v. Hargrove, 369 S.E.2d 
669, 106 B.L.J. 104. 


§ 62.05. Joint and mutual wills. 
Oregon (1988) A contract within a joint 
and mutual will to make payments to de- 
cedent’s children was supported by ade- 
quate consideration and would be en- 
forced. Shea v. Begley, 766 P.2d 418, 106 
B.L.J. 389. 


D. VALIDITY OF WILLS 


§ 65.10. Admissible evidence and 
findings. 

Florida (1988) There was no need to admit 

parol evidence as to testator’s intent 


where will was not ambiguous. Adkins v. 
Woodfin, 525 So. 2d 447, 106 B.L.J. 105. 


Illinois (1988) It was error to exclude the 
testimony of attorney who was present at 
execution of will when considering valid- 
ity of later codicil. Jn re Estate of Berry, 
524 N.E.2d 689, 106 B.L.J. 104. 
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Missouri (1988) Where a latent ambiguity 
in a will existed, extrinsic evidence would 
be admitted to determine testator’s intent. 
Schupbach v. Schupbach, 760 S.W.2d 
918, 106 B.L.J. 390. 


§ 65.20. Timely objection to filing. 
Wyoming (1989) Will contest could pro- 
ceed where notice of three-month limita- 
tion for bringing contest was deficient. Jn 
re Estate of Reed, 768 P.2d 566, 106 
B.L.J. 492. 


§ 65.45. Jurisdiction of probate court. 


Oregon (1988) Promissory note of non- 
domiciliary testator was personal property 
and could not be admitted to probate in a 
state other than the situs of the testator. 
West v. White, 758 P.2d 424, 106 B.L.J. 
197. 


Oregon (1988) A promissory note secured 
by real property in Oregon did not con- 
stitute property in that state so as to sup- 
port jurisdiction to admit a nondomicili- 
ary’s will to probate in Oregon. West v. 
White, 766 P.2d 383, 106 B.L.J. 390. 


Tennessee (1989) Decedent was resident of 
Tennessee, and all tangible and intangible 
property was subject to Tennessee in- 
heritance tax. Hussey v. Jackson, 766 
S.W.2d 184, 106 B.L.J. 492. 


§ 66.25. Burdens of proof and 
presumptions. 

Georgia (1988) Second will, which ex- 
cluded wife from estate, was admitted to 
probate because it was not a contingent 
will dependent on a contemplated divorce 
that never took place. Hill v. Cochran, 371 
S.E.2d 94, 106 B.L.J. 199. 


§ 66.46. Revocation based on 
mistake. 

Arkansas (1989) A codicil to a will was up- 

held where contestants failed to prove that 

codicil was based on a mistake of fact. 

Witt v. Rosen, 765 S.W.2d 956, 106 B.L.J. 

492. 


§ 67.00. Contesting the will. 
Virginia (1988) Will challengers were not 
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entitled to payment of attorney’s fees un- 
der the ‘‘common fund’’ doctrine. DuPont 
v. Shackelford, 369 S.E.2d 673, 106 B.L.J. 
106. 


§ 67.35. Testamentary incapacity. 
Oregon (1988) Decedent’s negative com- 
ments in will were not the result of an in- 
sane delusion and therefore will would not 
be voided. Dillon v. Phillips, 756 P.2d 
1278, 106 B.L.J. 197. 


Texas (1988) There was sufficient evidence 
to support a lower court’s ruling that a de- 
cedent lacked testamentary capacity on 
the day he executed his will. Jones v. La 
Fargue, 758 S.W.2d 320, 106 B.L.J. 292. 


§ 67.40. Undue influence. 


Florida (1988) Actions of testator’s sons 
were perfunctory in nature and did not 
constitute exercise of undue influence. 
Carter v. Carter, 526 So. 2d 141, 106 
B.L.J. 106. 


Illinois (1988) Decedent who excluded 
daughter from trust was not incompetent 
or acting under undue influence when she 
executed trust agreement. Jn re Estate of 
Rothenberg, 530 N.E.2d 1148, 106 B.L.J. 
392. 


Iowa (1988) There was sufficient evidence 
to support a lower court’s ruling that a will 
was void because of undue influence ex- 
erted upon decedent by her attorney and 
her conservator. Jn re Estate of Dankbar, 
430 N.W.2d 124, 106 B.L.J. 292. 


Mississippi (1989) A beneficiary presented 
sufficient evidence to demonstrate that 
notwithstanding a confidential relation- 
ship, he did not exert undue influence 
upon decedent. Jn re Estate of Harris, 539 
So. 2d 1040, 106 B.L.J. 492. 


Missouri (1988) Although testator’s chil- 
dren received large inter vives transfers of 
property, evidence did not establish ex- 
ercise of undue influence. Watson v. War- 
ren, 751 S.W.2d 406, 106 B.L.J. 106. 


Missouri (1988) There was sufficient evi- 
dence to support a finding that the sole 
beneficiary under a will exerted undue in- 
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fluence upon the testator. Rhoades v. 
Chambers, 759 S.W.2d 398, 106 B.L.J. 
391. 


New Jersey (1988) A son was able to rebut 
a presumption that he exercised undue in- 
fluence over his father when his father 
transferred corporate stock to him. Pas- 
cale v. Pascale, 549 A.2d 782, 106 B.L.J. 
293. 


South Carolina (1988) A testatrix, who had 
exhibited a pattern of changing her will a 
number of times over the years, was not 
under the undue influence of a tes- 
tamentary trustee. First Citizens Bank & 
Trust Co. v. Inman, 370 S.E.2d 99, 106 
B.L.J. 198. 


§ 68.05. Election against will by 
surviving spouse. 

Illinois (1988) A postnuptial agreement 

was supported by adequate consideration 

and barred a husband from receiving a sur- 

viving spouse’s award. In re Estate of 

Brosseau, 531 N.E.2d 158, 106 B.L.J. 392. 


New Jersey (1988) A wife whose husband 
died during divorce proceedings was not 
entitled to relief under state equitable dis- 
tribution and elective share statutes. Carr 
v. Carr, 551 A.2d 989, 106 B.L.J. 393. 


Oklahoma (1989) It could not be presumed 
that a wife made an election under her 
husband’s will by not acting otherwise be- 
fore her death. In re Estate of Bozell, 768 
P.2d 380, 106 B.L.J. 492. 


§ 68.20. Property held in joint tenancy 

or tenancy by the entirety. 
Georgia (1988) An estate was entitled to 
funds in testator’s checking and savings 
accounts where there was no evidence 
that testator intended to make gift of funds 
to daughter. James v. Elder, 368 S.E.2d 
570, 106 B.L.J. 106. 


E. CONSTRUCTION OF WILLS 


§ 69.05. Nature and extent of 
beneficiary’s interests. 

Illinois (1989) Wife was vested with title to 

property upon probate of her husband’s 


will. Scott v. Scott, 534 N.E.2d 174, 106 
B.L.J. 492. 


Missouri (1988) A bequest of ‘‘all of my 
stocks’’ included only shares of corporate 
stock and not bonds, debentures, or other 
monies. Fuqua v. O’Conner, 753 S.W.2d 
95, 106 B.L.J. 199. 


§ 69.35. Monies. 

Indiana (1989) An interest in an estate was 
not absolutely vested and could not be 
levied upon. In re Estate of Lane, 535 
N.E.2d 186, 106 B.L.J. 493. 


§ 70.10. Class gifts. 

Massachusetts (1988) Testatrix intended to 
make class gift to individuals named in will 
rather than gift to individuals. Sullivan v. 
Sullivan, 529 N.E.2d 890, 106 B.L.J. 294. 


§ 70.20. Adopted children. 


Illinois (1988) Testator’s use of the term 
“heirs of her body’’ did not preclude 
daughter’s adopted child from taking re- 
mainder interest in farm. Martin v. 
Gerdes, 523 N.E.2d 607, 106 B.L.J. 106. 


Maine (1988) Evidence established that 
the term “grandchildren” included 
adopted children as well as birth children 
of testator’s adopted daughter. Jn re Es- 
tate of Wilson, 542 A.2d 838, 106 B.L.J. 
106. 


Massachusetts (1989) Adopted children 
could not share in estate as ‘‘issue’’ of de- 
cedent’s grandnephew. Callan v. Winters, 
534 N.E.2d 298, 106 B.L.J. 493. 


§ 70.25. illegitimate children. 

Illinois (1988) Document executed by tes- 
tator established that transfers to son prior 
to her death were intended as gifts. In re 
Estate of Deahl, 524 N.E.2d 810, 106 
B.L.J. 106. 


Kentucky (1988) The term ‘“‘living blood 
heirs’’ in a joint will referred to testator’s 
only child and affidavit listing other rela- 
tives was inadmissible parol evidence. 
Brunson v. Citizens Bank & Trust Co., 
752 S.W.2d 316, 106 B.L.J. 200. 
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§ 70.60. Ademption doctrine. 


Illinois (1988) A certificate of deposit and a 
savings account, representing insurance 
proceeds on premises devised in a will, 
stood in place of the premises and passed 
under the will. In re Estate of Kolbinger, 
529 N.E.2d 823, 106 B.L.J. 294. 


F. TRUSTS 


§ 72.10. Testamentary trusts. 

North Carolina (1988) The language of a 
trust indicated that a surviving spouse’s 
life estate in marital home should not be 
terminated. Cummings v. Snyder, 372 
S.E.2d 724, 106 B.L.J. 295. 


§ 72.15. Revocable trusts. 

New Jersey (1988) Trustee’s clearly ex- 
pressed interest indicated that funds in 
multiple-party trustee-beneficiary ac- 
counts belonged to estate of trustee, not 
beneficiary named on accounts. Derman 
v. Dreznick, 546 A.2d 1091, 106 B.L.J. 
200. 


§ 72.40. Spendthrift trusts. 


Massachusetts (1988) Spendthrift trust, 
which contained valid restraint against in- 
voluntary alienation, did not preclude 
trust beneficiary from assigning her inter- 
est voluntarily. Bank of New England v. 
Strandlund, 529 N.E.2d 394, 106 B.L.J. 
296. 


§ 72.45. Totten trusts. 

Kansas (1989) Decedent created valid Tot- 
ten trust in favor of named beneficiaries. 
In re Estate of Morton, 769 P.2d 616, 106 
B.L.J. 493. 


§ 73.00. Powers and duties of trustee. 
Arkansas (1988) A trustee breached a duty 
to beneficiaries by returning a certificate 
of deposit to settlors who had given it as 
security. Farmers & Merchants Bank v. 
Deason, 752 S.W.2d 777, 106 B.L.J. 201. 


Illinois (1988) An exculpation clause in a 
land trust agreement would be enforced 
absent a showing that a trustee’s failure to 
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give notice to a corporate beneficiary of a 
foreclosure action was the result of bad 
faith, reckless indifference, or intentional 
misconduct. MAJS Inv., Inc. v. Albany 
Bank & Trust Co., 529 N.E.2d 1035, 106 
B.L.J. 296. 


Illinois (1988) Language in will regarding 
rental of farmland was ‘precatory and did 
not limit trustee’s discretion in administer- 
ing trust estate. Duvall v. LaSalie Nat’l 
Bank, 532 N.E.2d 974, 106 B.L.J. 393. 


G. FUTURE INTERESTS 


§ 76.00. Remainder interests. 

Alabama (1988) Will provision providing 
for contingent devise of real property to 
beneficiary’s unborn children did not re- 
sult in testatrix thereby retaining a rever- 
sionary interest in the property. Snider v. 
Wood, 531 So. 2d 864, 106 B.L.J. 297. 


IMinois (1988) Settlor’s son had vested re- 
mainder interest at the time of his death 
and interest passed to his widow. Track- 
man v. Ringer, 529 N.E.2d 647, 106 B.L.J. 
298. 


§ 77.00. Powers of appointment. 
Arkansas (1988) The language in a testa- 
tor’s will referring to a general power of 
appointment was sufficient to exercise a 
power of appointment in a trust. Motes/ 
Henes Trust v. Motes, 761 S.W.2d 938, 
106 B.L.J. 394. 


VOLUME II 


Part IV—ARTICLE 3, 
COMMERCIAL PAPER 
(U.C.C. ART. 3) 


A. KINDS OF COMMERCIAL PAPER 
AND PARTIES 


§ 81.00. Certificates of deposit. 

Pennsylvania (1988) The government was 
not entitled to recover the value of a de- 
linquent taxpayer's certificate of deposit 
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because a bank had the right to set off the 
certificate against obligations resulting 
from credit extended to the taxpayer. 
United States v. First Nat’l Bank & Trust 
Co., 695 F. Supp. 194, 106 B.L.J. 287. 


South Carolina (1988) A bank was found to 
have a priority interest in funds repre- 
sented by a certificate of deposit. Guard- 
ian Fidelity Corp. v. First South Sav. 
Bank, 374 S.E.2d 690, 106 B.L.J. 384. 


E. LIABILITIES OF THE PARTIES 


§ 108.00. Fictitious payee, impostor 
rule. 

Massachusetts (1988) Drawer, rather than 
drawee bank, was liable for forged in- 
dorsements, and any negligence on the 
part of the drawee bank was immaterial. 
McCarthy, Kenney & Reidy, P.C. v. First 
Nat’! Bank of Boston, 524 N.E.2d 390, 106 
B.L.J. 100. 


New York (1988) Fraudulent indorsement 
on check containing both the name and a 
description of the payee was effective 
against an employer. Merrill Lynch, 
Pierce, Fenner & Smith v. NCNB Nat’l 
Bank, 695 F. Supp. 162, 106 B.L.J. 288. 


§ 121.00. Conversion of negotiable 
instruments. 

Georgia (1988) A bank that permitted 
customer’s employees to open accounts 
without customer’s authorization and with- 
draw funds breached fiduciary duty to 
customer. Apcoa, Inc. v. Fidelity Nat'l 
Bank, 703 F. Supp. 1553, 106 B.L.J. 491. 


Maryland (1988) Voluntary dismissal of 
creditor’s action dissolved attachment of 
debtor’s account, and bank’s setoff of 
debtor’s funds did not constitute conver- 
sion. Baltimore & Ohio R.R. v. Equitable 
Bank, 550 A.2d 407, 106 B.L.J. 385. 


§ 121.15. Liability of representative 
dealing with instrument in 
good faith. 

Texas (1988) The good-faith and reason- 

ableness defense afforded to a ‘‘represen- 


tative’’ was not available to a payor/ 
drawee bank that was sued by a payee for 
paying checks bearing the payee’s forged 
indorsement. Interfirst Bank v. Pioneer 
Concrete, 761 S.W.2d 857, 106 B.L.J. 385. 


PART V—ARTICLE 4, 
BANK DEPOSITS AND 
COLLECTIONS 
(U.C.C. ART. 4) 


A. INTRODUCTION TO BANK 
DEPOSITS AND COLLECTIONS 


§ 137.00. Variations of Article 4 
provisions by private 
agreement. 

Georgia (1988) A trial court improperly di- 

rected a verdict in favor of a savings and 

loan association that failed to give ‘‘wire 
advice’’ notice of nonpayment of a check 
as required by rules of the Federal Re- 

serve Bank. Cohutta Banking Co. v. 

Home Fed. Sav. & Loan Ass’n, 372 

S.E.2d 689, 106 B.L.J. 289. 


§ 138.00. Definitions (U.C.C. §§ 4-104, 
4-105, 4-106). 

New York (1989) Payor bank gave un- 

timely notice of dishonor of four checks. 

Third Century Recycling, Inc. v. Bank of 

Baroda, 704 F. Supp. 417, 106 B.L.J. 491. 


Ohio (1988) Drawers were not entitled to 
recover against depositary banks for 
losses resulting from checks with un- 
authorized or forged signatures. G.F.D. 
Enters., Inc. v. Nye, 525 N.E.2d 10, 106 
B.L.J. 100. 


B. COLLECTION OF 
ITEMS—DEPOSITORY AND 
COLLECTING BANKS 


§ 142.00. Responsibilities of 
collecting bank. 

Maryland (1988) The negligence of a de- 

positary bank precluded its recovery from 
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collecting banks or a payor bank in a 
forged check case. Sun Bank/Miami v. 
First Nat’! Bank, 698 F. Supp. 1298, 106 
B.L.J. 386. 


§ 144.00. Effect of restrictive 
indorsements. 

Georgia (1988) Bank did not act in good 

faith in permitting customer’s general 

manager to cash checks payable to cus- 

tomer. Trust Co. Bank v. Henderson, 373 

S.E.2d 738, 106 B.L.J. 386. 


§ 146.00. Warranties of customer and 
collecting bank. 

U.S. Court of Appeals, 3d Cir. (1988) A 
bank was not negligent in paying a check 
two months after a stop payment on the 
check had expired. Hartford Accident & 
Indem. Co. v. First Pa. Bank, 859 F.2d 
295, 106 B.L.J. 289. 


U.S. District Court, E.D. Pa. (1988) Payer 
bank was not liable where a depositary in- 
stitution breached its warranty by 
forwarding check containing forged in- 
dorsements. First Am. Sav. v. M&I Bank 
of Menomonee Falls, 685 F. Supp. 473, 
106 B.L.J. 102. 


Texas (1988) Depositary bank breached 
presentment warranty of good title by 
negotiating check with missing indorse- 
ment. Longview Bank & Trust Co. v. 
First Nat'l Bank of Azle, 750 S.W.2d 297, 
106 B.L.J. 102. 


§ 152.00. Final payment. 

Mississippi (1988) Credits had to become 
final before a bank’s customer would be 
permitted to draw against deposits repre- 
sented by credit card sales slips. First 
United Bank v. Philmont Corp., 533 So. 2d 
449, 106 B.L.J. 387. 


C. COLLECTION OF ITEMS—PAYOR 
BANKS 


§ 156.00. When items subject to stop 
payment. 

Connecticut (1987) A bank that issues a 

bank check drawn on its account with an- 
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other bank and made payable to a party 
other than the purchaser of the bank check 
cannot be compelled by either the pur- 
chaser of the bank check or a creditor of 
the purchaser to issue a stop payment 
order on the bank check. Hospital of 
St. Raphael v. New Haven Sav. Bank, 205 
Conn. 604, 534 A.2d 1189, 106 B.L.J. 91. 


Texas (1988) Bank was found liable for 
gross negligence in its handling of custom- 
ers’ accounts. Benjamin Franklin Sav. 
Ass’n v. Kortla, 751 S.W.2d 218, 106 
B.L.J. 103. 


D. RELATIONSHIP BETWEEN PAYOR 
BANK AND ITS CUSTOMER 


§ 157.20. Overdrafts. 

District of Columbia (1988) A customer 
had a duty to repay a bank that paid the 
customer’s overdraft. Sayan v. Riggs 
Nat’! Bank, 544 A.2d 267, 106 B.L.J. 193. 


§ 158.00. Bank’s liability for wrongful 
dishonor. 

Georgia (1988) A former president of a 
corporation that was a bank’s depositor 
was not himself a ‘“‘customer’’ and could 
not bring an action against the bank for 
wrongful dishonor. Thrash v. Georgia 
State Bank, 375 S.E.2d 112, 106 B.L.J. 
388. 


New Jersey (1988) A customer did not es- 
tablish severe emotional harm from a 
bank’s wrongful dishonor of checks and 
thus could not recover on a theory of in- 
tentional infliction of emotional distress. 
Buckley v. Trenton Sav. Fund Soc’y, 544 
A.2d 857, 106 B.L.J. 193. 


§ 164.00. Customer’s duty to discover 
and report fraud. 
U.S. Court of Appeals, Ist Cir. (1988) 
Bank’s practice of examining all signa- 
tures on checks for more than $1,000, and 
signatures on checks valued at between 
$100 and $1,000 if it suspected a problem, 
satisfied ‘‘ordinary care’’ requirements 
under applicable state law. Rhode Island 
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Hosp. Trust Nat’l Bank v. Zapata Corp., 
848 F.2d 291, 106 B.L.J. 101. 


U.S. District Court, W.D. Mo. (1988) 
Payor bank’s settlement with customer 
did not constitute waiver by bank of right 
to bring breach of warranty action against 
collecting banks. Garnac Grain Co. v. 
Boatmen’s Bank & Trust Co., 694 F. 
Supp. 1389, 106 B.L.J. 291. 


Utah (1988) It was error to grant summary 
judgment to a bank in a case involving un- 
authorized payments where there were 
genuine issues of material fact as to 
whether a corporation’s agent was acting 
within the scope of his authority. Zions 
First Nat’! Bank v. Clark Clinic Corp., 762 
P.2d 1090, 106 B.L.J. 290. 


§ 164.60. Shift of loss to contributorily 

negligent payor bank. 
U.S. Court of Appeals, Ist Cir. (1988) Us- 
ing an automatic check-sorting machine to 
pay all checks written for less than $1,000 
without examination for unauthorized or 
forged signatures may not constitute 
“‘ordinary care’’ for the purpose of Sec- 
tion 4-406(3) of the Uniform Commercial 
Code. Wilder Binding Co. v. Oak Park 
Trust & Sav. Bank, 173 Ill. App. 3d 34, 
527 N.E.2d 354 (1988). However, auto- 
matic check sorting combined with ran- 
dom inspection of checks written for less 
than $1,000 for possible forgeries may 
meet the ‘‘ordinary care’’ requirement of 
Section 4-406(3). Rhode Island Hosp. 
Trust Nat’! Bank v. Zapata Corp., 848 
F.2d 291, 106 B.L.J. 184. 


Part Vi—Other Articles 
of the UCC 


A. ARTICLE 5, LETTERS OF CREDIT 


§ 167.00. Scope of Article 5. 

U.S. Court of Appeals, 6th Cir. (1988) 
Documents were determined to be letters 
of credit, and therefore enforceable, 
rather than guarantees, which were un- 


enforceable under applicable law. Securi- 
ty Fin. Group, Inc. v. Northern Ky. Bank 
& Trust, Inc., 858 F.2d 304, 106 B.L.J. 
287. 


§ 168.00. Standby letter of credit. 

U.S. District Court, N.D. Il. (1988) A sure- 
ty’s liquidator was entitled to enforce a 
standby letter of credit when the surety in- 
curred liability under surety bonds 
obtained by bank’s customer from surety. 
Eakin v. Continental Ill. Nat’l Bank & 
Trust Co., 687 F. Supp. 1259, 106 B.L.J. 
194, 


§ 174.20. Wrongful dishonor. 


U.S. District Court, S.D.N.Y. (1988) Bank 
did not have valid grounds for dishonoring 
sight drafts on letters of credit simply be- 
cause drafts were made payable to receiv- 
er rather than to insolvent insurance com- 
pany. Crist v. J. Henry Schroder Bank & 
Trust Co., 693 F. Supp. 1429, 106 B.L.J. 
194, 


B. ARTICLE 8, INVESTMENT 
SECURITIES 


§ 178.00. General matters. 


U.S. Court of Appeals, 7th Cir. (1988) A 
bank’s failure to comply with SEC Rule 
17f-1 places the bank on constructive 
notice of adverse claims to the securities 
proposed to be pledged to secure the 
bank’s loan. With such constructive 
notice, the bank fails to qualify as a bona 
fide purchaser of the pledged securities 
under Article 8 of the Uniform Com- 
mercial Code. First Nat’l Bank v. Lewco 
Sec. Corp., 860 F.2d 1407, 106 B.L.J. 277. 


§ 180.00. Transfer. 

U.S. Court of Appeals, 7th Cir. (1988) A 
bank was deemed to have constructive 
knowledge that securities were stolen 
where they had been reported as stolen 
and bank accepted them as collateral with- 
out checking their ownership status. 
First Nat'l Bank Cicero v. Lewco Sec. 
Corp., 860 F.2d 1407, 106 B.L.J. 388. 
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C. ARTICLE 9, SECURED 
TRANSACTIONS 


§ 188.00. Priority rules. 

U.S. District Court, D. Colo. (1988) IRS 
levy was wrongful where bank had securi- 
ty interest in taxpayer’s accounts. Jeffer- 
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son Bank & Trust v. United States, 684 F. 
Supp. 1542, 106 B.L.J. 195. 


§ 180.20. Remedy of self-help. 
Minnesota (1988) A bank could be liable 
for damages caused by a repossession 
company in repossessing an automobile. 
Nichols v. Metropolitan Bank, 435 
N.W.2d 637, 106 B.L.J. 491. 
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